OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

Hon. Peyton Burke
County Auditor
Talls County
Marlin, Texas

benr Sir:

28eipnt of your letter
§ the Lfollowing: -

Ysame-would be paid
- “‘m f¢0.b¢
the Qwipnnt cauod

attashing & ocopy of our *Hotice
as 1t aotumlly appeared in the
t on June 8th and June 13tk,.

< e the bids were openad on June Rl,
1989, R.”B, George Faghinery Co. was found
to a net bid of $3,874,.20 and Lewis~
Patten Co. a bid of 44, iso.se. The eourt
accepted the bid of Luwis-Patton Co. for
'54,160-30.

*he gquestion that I would like to have
answered at this time ix thist Cen I, as
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County Auditor, legmlly aprrove for paynent
to lewis-Patten Co, a sum that exceeds the
naximum amount set out in our ‘ilotice to
Pldders'? If thisc i1s enswered in the nega-
tive, ocan the Cormissioners! Court legally
lsave off sorme of the extra equipnent called
for in the specirications in order to mske
tho net cost to Falls County not exceed
44,0007

The notice you enclosed reads as follown:
"*HNCTICE TC RITIERS!

"S#aled proposals will be rcceived until

10 o'olock a. m. June 21, 1979, by Peyten
Burke, County Auditor, for furniching 7alle
County with one maintainer, llotlee 1s given
that the total cost to Falls County shall
not exceed 34,000 f.o.b. lott, Texus,

"Terms: Cesh on delivery.

rSpecifications may be had at the office of
the County Auditor.

"Usual rights reserved.

“"Peyton Burke
COUNTY AUDITOR
Palls Ccunty”

The above notice was apperently intended to
come within the temms of article 1659, 1. . 5. 1985, as
follows:

*Bids for material -~ Sumplies of every
kind, road and bridpme raterial, or any other
raterial, for the use of sald ccunty, or any
of ita offilcers, departrents, or lnstitutions
must be purchased on competitive bids, the
contraot to be awarded to the party whe, in
the Judgnent of the commissicners court, has
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subnittod the lowest and bost bid, The
oounty suditor shall advertise for & period
of two weoeks in at leust one duily newspaper,
published end eiroulated in thr ccunty, for
such sup-licd and msterial according to spe-
cirications, siving in detail vhat is nceded.
Such advertiscments shell stute whore the
spocificaticns are to be fcund, und shall
fgive the tine und place for receiving such
bida, All such ocompatitive hids chall be
kopt on file by the county anditor as a part
of the records of his offfice, and shall be
subjeoct to inspection b7 any one desiring
to ses them, Copies of all bidr received
shall be furnished by tlhe county auwditer to
the county judge and to the commissioners
court§ and when the bids received are not
satisfactory to the 8said judse or crunty
commissioners, the auditwr shall rejeot

said bids and re-advertire for new bids,

In cases of emergenoy, purchases not in ex-
oesn of one hundred and fifty dcllars may be
nade upon requisition to be ayjroved by the
commissioners ocurt, without cdvertising
for competitive bids."

In Article 16861, R. C, &, 1925, we find the
following cormand to the county auditor:

"He shall not audit or approve any such
olaim nnless it has been contracted a3 pro-
vided. by law, eoo"”

From the above and foregoins stetutes appears
a clear logislative intent to declarc the publie policy
of this state to require acompetitive bhids when purchases
are made suoh as we here ccni:lder. Cne of the objects
of the ntatutes is to secure fair conpetition upon equal
terms to all bidders; to secure the best values for the
county at the least expense and to afford an equal advan~-
tage to all desiring to do business with t.e ccunty by
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affording an opportunity for an exuct comparison of
bids. See the capes of Wyatt l'etal & Boiler vYorks vs,
Fannin County {Tex. Civ. App.) 111 &W 2nd 787; Vester
va, Belote (Bup. Ct. Fla.] 138 S50. 7213 Poyner va,
¥hiddon, (Sup. Ct. Ala.) 174 So. 507.

The advertigsemont; or "lletice te “idders®,
qQuoted above, was an integral and essentisl part of the
procsess required by the plain torms of Article 1659,
surra, Clearly, the court would not be authorized to
purchase the maintainer without seeking corpetitive hids,
acocording to specifications on fils with the auditor.

In seeking the competitive bids the court followed the
method presoribed by the statutes and udvertised in the
newspaper. Any who desired to do so had the lepal risht
to subnit a bid., In the same notice soliciting bids

was the unqualiried and unconditional assertion that the
total cost to Falla County should not exceed $4,000,00,
f.0.b, lott, Texas, We subnmit that while the cormissione
ers?! court was clearly not required by statute to place
the linitation as to price at any ficuro, having done so
and the advertisement heing published in cemrliance with
the order of the court giving notice to the world and to
all who night desire to enter a bid for the specified
maintainer that the total cost to "alls County should not
exceod a stated amount, to permit the county to enter Into
the oontract rentionod and to violate the very terms of
the notice would effectively serve as a throttle to the
conpoetition which is the zim.pnd object of the statute.

Ve therefore respectfully ansver your first
question in the negative, and you are advised that it is
our opinion the c¢claim submitted to you was not contracted
as provided by law in contemplation of article 1661, supra,
and should therefore bde rejacted.

Your second question 18 anawered in the follow-
inr quotetion from the cese of "ester vs. Relote, supra,
where the principle_of law applicarle 13 suceinotly stated:

"It has been generally recognized and '
held by the ccurts that it is the duty of
pudblie officers chargoed with the responsibility




wr e M

Hon. NMeyton Burke, Page 5

of lettins contracts under the statute to
adopt, in advance of calling for bdvids,
reasonably definite plans or specificeticens,
as a basis on which bids ray be rcceived.
Such officer, in view of such reculrenent,
are without povier to reserve in the nlens
or speocifications so prerarnd in cdvance of
the lotting the power to mako exceptions,
releases, and rmodifications in the contruct
after it 1s let, which will afford o por-
tunities for favoritism, wvhether any
Tavoritisn is actually practiced cr not.
Heither oun they include other recervations
which by their necessary effeet will render
it imposcible to make an ecxaot correrison
of bids. Clark vs, l'elson, 82 Fla, 230,

89 So. 495; Dillon, Yunicipal Corp., para.
807, page 12113 1% C. J, 5503 19 R, C. L.
1076; 3 YoQuillan on Munioipal Corp. (2nd
ed.) pages 885, 886, _ :

Ve therefore likewise answer your second ques-
tion in the negative end you ure advized the com-issioners®
court is without legol authority to rerrit change in the
specifiocations after an attemrted lettins of the conteact.

Ve exceedingly regret the circumstences which
prevented our answering your orinion request at en earlier
date,

Yours very truly
ATTCRUTEY GUN'RAL OF TEXAS S

;Zijamin foodall

Assistant
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